FRIDAY,  FEBRUARY  25,  1977 

PART  III 


COMMODITY 
FUTURES  TRADING 
COMMISSION 


AGGREGATION  OF 
ACCOUNTS- 
CONTROLLED  OR 
DISCRETIONARY 


Proposed  Policy 


11150 


PROPOSED  RULES 


COMMODITY  FUTURES  TRADING 
COMMISSION 
[17  CFR  Chapter  I] 

AGGREGATION  OF  ACCOUNTS— CON¬ 
TROLLED  OR  DISCRETIONARY 

Proposed  Policy  and  Request  for  Comment 

The  Commodity  Futures  Trading 
Commission  (“Commission”)  has  re¬ 
ceived  petitions  and  Inquiries  from  fu¬ 
tures  commission  merchants  and  others 
requesting  that  the  Commission  estab¬ 
lish  guidelines  and  interpretations  (re¬ 
versing  prior  interpretations)  concern¬ 
ing  aggregation  of  certain  accounts  for 
purposes  of  reporting  requirements  and 
speculative  trading  and  position  limits 
imder  the  Commodity  Exchange  Act. 
Due  to  the  general  Importance  of  these 
issues,  the  Commission  soi^ht  comment 
from  interested  persons  and  subse¬ 
quently  these  issues  were  addressed  by 
two  advisory  committees  formed  by  the 
Commission.  At  this  time  the  Commis¬ 
sion  is  proposing  to  adopt  a  policy  con¬ 
cerning  account  aggregation  that  incor¬ 
porates  certain  deviations  from  the  cur¬ 
rent  policy  and  is  seeking  comment  from 
Interested  persons  on  these  proposals. 
In  addition,  the  Commission  is  seeking 
comment  on  the  need  for  and  benefit  of 
uniform  Commission  and  exchange  rules 
concerning  aggregation  of  accounts  for 
compliance  with  Federal-  and/or  ex¬ 
change-imposed  speculative  limits. 

Background 

One  of  the  primary  objectives  of  the 
Commodity  Exchange  Act,  7  U.S.C.  1  et 
seq.  (Supp.  V,  1975)  (“Act”) ,  as  amended 
by  the  Commodity  Futtmes  TY^ing  Com¬ 
mission  Act  of  1974,  Pub.  L.  No.  93-463 
(October  23,  1974)  (“CFTC  Act”),  is  to 
maintain  highly  competitive  futures  mar¬ 
kets  by  limiting  the  impact  of  large  trad¬ 
ing  or  positions.  The  Commission  is  au¬ 
thorized  by  section  4a(l)  of  the  Act  to 
establish  limits  on  the  amoimt  of  trading 
which  may  be  done  or  ix>sitions  which 
may  be  held  by  any  person  imder  com¬ 
modity  futures  contracts.^  That  section 
further  provides  that,  in  determining 
whether 

*  •  •  any  person  has  exceeded  such  limits, 
the  positions  held  and  trading  done  by  any 
persons  directly  or  Indirectly  controlled  by 
such  person  shall  be  Included  with  the  posi¬ 
tions  held  and  trading  done  by  such  person; 
and  further,  such  limits  upon  positions  and 
trading  shall  apply  to  positions  held  by,  and 
trading  done  by,  two  or  more  persons  acting 
pursuant  to  an  expressed  or  implied  agree¬ 
ment  or  understanding,  the  same  as  if  the 
positions  were  held  by,  or  the  trading  were 
done  by,  a  single  person  •  •  •.* 

Prior  to  the  adoption  of  the  CFTC  Act, 
this  section  had  been  the  subject  of  in¬ 
terpretative  statements  issued  by  the  Ad¬ 
ministrator  of  the  Commodity  Exchange 

*  Trading  and  position  limits  for  certain 
commodities  have  been  established.  See  17 
CFR  Part  150  (1976),  as  wnended,  41  PR 
35060  (August  19,  1976). 

>In  this  connection  section  4i  of  the  Act 
and  the  regulatlokis  therexmder  require  the 
aggregation  of  certain  accounts  for  report¬ 
ing  purposes.  See  17  CFR  Parts  17  and  18 
(1976). 


FEDERAL 


Authority  (“CKA*').  One  Interpretative 
statement,  Admlnlstratiye  Detennlnation 
229  (October  14, 1971)  (“AJD.  229”),  con¬ 
cerned  “customer  trading  programs”  of 
futures  commission  merchants  and 
stated  that  these  programs  have  the  fol¬ 
lowing  elements: 

They  normally  require  the  customer  to  sign 
an  agreement  not  obtained  from  other  cus¬ 
tomers  and  to  make  a  minimum  deposit  in 
excess  of  that  required  of  other  customers. 
Those  in  the  program  are  given  specific  ad¬ 
vice  or  recommendatioins  not  made  available 
to  other  customers  of  the  firm.  Although 
participants  are  not  required  to  follow  spe¬ 
cific  recommendations,  the  programs  are  de¬ 
signed  to  provide  best  results  when  such 
recommendations  are  followed. 

A.D.  229  concluded  with  respect  to  cus¬ 
tomer  trading  programs  that: 

All  trades  and  positions  in  all  customers’ 
accounts  Included  in  a  trading  program  must 
be  combined  for  reporting  and  speculative 
limit  purposes.  Any  ofllcer,  partner  or  em¬ 
ployee  of  a  futures  commission  merchant 
who  operates  a  customer  trading  program  is 
acting  on  behalf  of  the  futures  commission 
mercliant  •  •  *. 

Subsequent  to  the  issuance  of  AD 
229,  futures  commission  merchants 
were  Informed  by  the  Administrator  that 
section  4a(l)  of  the  Act  also  requires 
aggi’egation  of  discretionary  accounts 
for  reporting  and  speculative  limit  pur¬ 
poses.  Objection  has  been  made  to  the 
determinations  of  the  Administrator. 

A  related  determination  (AD  232), 
April  20,  1972,  was  also  made  by  the  Ad¬ 
ministrator  concerning  uniform  appli¬ 
cation  of  AD  229  to  regulated  commodi¬ 
ties  in  which  exchanges  had  established 
speculative  limits.  This  AD  requested: 

•  •  *  That  each  exchange  which  has 
speculative  limits  in  a  regulated  commodity 
notify  members  that  the  Commodity  Ex¬ 
change  Authority  interpretation  of  the  iq>pli- 
catlon  of  sxjeculative  limits  to  customer  trad¬ 
ing  programs  applies  equally  to  exchange 
-limits. 

With  regard  to  questions  raised  by 
AD  232,  the  Commission  is  seeking  com¬ 
ment  on  whether  or  not  uniform  ex¬ 
change  and  CFTC  rules  would  signifi¬ 
cantly  ease  compliance  and  reporting 
burdens;  whether  CFTC  rules  should 
be  established  as  a  basic  standard,  al¬ 
lowing  exchange  rules  only  to  be  more 
rigid  or  whether  exchanges  should  be 
given  the  latitude  to  determine  their 
oam  aggregation  policy  with  respect  to 
their  limits  and  on  what  basis;  or 
whether  some  other  interrelationship 
between  CFTC  and  exchange  aggrega¬ 
tion  requirements  is  preferable  and  if  so 
on  what  basis.  After  reviewring  such 
comments,  the  Commission  will  express 
its  Intended  policy  wath  regard  to  this 
issue. 

In  proposing  to  adopt  the  pohcy  set 
forth  below,  the  Commission  has  con¬ 
sidered  objections  to  the  Administrator’s 
determination  contained  in  petitions  cur¬ 
rently  before  the  Commission  from  fu¬ 
tures  commission  merchants  (FCM’s), 
public  comments  it  received  in  response 
to  its  Federal  Register  notice  of  Sep¬ 
tember  30,  1975,  40  FR  44864  (1975),  and 
the  recommaidations  of  its  two  advi¬ 
sory  committees  that  addressed  these  Is¬ 
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sues.  Below  is  a  brief  summary  of  the 
recommendations  and  public  comments 
received  by  the  Commission.  For  pur¬ 
poses  of  this  summary  and  the  proposed 
policy  statement,  the  Commission  has 
employed  certain  terms  and  requests 
comments  on  the  appropriateness  of  the 
following  definitions  of  those  terms. 
These  are: 

1.  Customer  Trading  Program.  This 
term  has  been  interpreted  to  mean  pro¬ 
gram  offered,  sponsored,  promoted, 
managed  or  in  any  other  way  supported 
by  a  futures  commission  merchant,  a 
commodity  trading  advisor,  or  a  com¬ 
modity  pool  operator  which  Is  designed 
to  provide  its  participants  with  specific 
advice  or  recommendations  which  are 
not  made  available  to  other  customers 
of  such  persons.  Such  program  partici¬ 
pants  may  be  required  to  sign  an  agree¬ 
ment  not  obtained  from  other  customers 
and  to  make  a  minimum  deposit  in  excess 
of  that  required  of  other  customers.  Such 
programs  may  Include  both  guided  ac¬ 
counts  and  discretionary  accounts. 

2.  Guided  Account  Program.  This  term 
shall  mean  a  customer  trading  program 
in  which  the  participants  are  not  re¬ 
quired  to  follow  the  specific  advice  or 
recommendations  given  to  the  program 
participants. 

3.  Discretionary  Account.  This  term 
shall  mean  a  commodity  futures  trad¬ 
ing  account  for  which  buying  and/or  sell¬ 
ing  orders  can  be  plac^  or  originated, 
or  for  which  transactions  can  be  ex¬ 
ecuted,  without  the  prior  specific  con¬ 
sent  of  the  account  owner  regardless  of 
whether  the  general  authorization  for 
such  orders  or  transactions  is  pursuant 
to  a  written  agreement,  power  of  at¬ 
torney,  or  otherwise. 

4.  House  Accounts.  This  term  shall 
mean  a  commodity  futures  trading  ac¬ 
count  owned  by  or  carried  in  the  name  of 
the  futures  commission  merchant. 

Considerations 

Petitions.  In  petitioning  for  relief  from 
the  Administrator’s  determination,  sev¬ 
eral  persons  commented  that  AD  229  and 
subsequent  expressions  by  the  Adminis¬ 
trator  were  contrary  to  section  4a(4)  of 
the  Act  which  provides  that  speculative 
limits  shall  apply  to  an  FCM  only  to  the 
extoit  that  transactions  made  by  the 
FCM  are  made  “on  behalf  of  or  for  the 
account  or  benefit  of”  the  FCM.  It  was 
urged  that  this  sectimi  does  not  permit 
application  of  speculative  limits  to  cus¬ 
tomer  trading  programs  or  discretionary 
accounts  of  an  FCM  unless  the  FCM 
has  an  owmership  Interest  4n  the  posi¬ 
tions.  TTie  Commission  disagrees  with 
this  comment  and  believes  that  the  Ad¬ 
ministrator’s  views  expressed  in  AD  229 
are  entitled  to  great  weight  and  refiect 
the  pr(H>er  interpretation  of  section  4a 
(4), 

By  its  express  terms,  section  4a  (4)  per¬ 
mits  application  of  speculative  limits  not 
only  to  transactlCHis  made  for  the  FCM's 
“account”  (those  in  which  an  ownership 
Interest  exists)  but  also  to  transactions 
msule  “on  behalf”  or  “for  the  benefit”  of 
the  FCM.  In  this  ocmnectlon,  the  Com¬ 
mission  believes  that  section  4a(4)  should 
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be  interpreted  consistent  with  the  basic 
purpoee  of  sectton  4a:  to  prevent  exces¬ 
sive  speculation  and  unreasonable  w  un¬ 
warranted  changes  in  c(xnmodity  prices 
caused  by  the  magnitude  oi  positions 
car  the  amoimt  of  trading  done  by  a 
poson  through  controlled  accounts  or 
by  two  or  more  persons  acting  in  con¬ 
cert. 

As  a  practlcid  matter,  the  Omnmission 
believes  that  In  many  cases  the  trading 
which  may  be  done  or  the  positions  which 
may  be  held  by  FCM-oontroUed  accounts 
presumably  would  be  either  “on  b^alf  of 
or  for  the  account  or  benefit  of”  the  PCM. 
For  example.  If  the  accounts  owned 
and/or  controlled  by  an  PCM  In  aggre¬ 
gate  represent  a  substantial  portion  of 
the  interest  in  any  market  and  are 
traded  in  a  cmnblned  fashion,  their  net 
impact  would  be  to  cause  price  levels  or 
movements  favorable  to  the  accounts 
when  such  price  levels  or  movements 
would  not  be  available  If  ihe  accounts 
were  singly  owned  and  controlled. 

However,  the  Commission  recognizes 
that  in  certain  situations  aggregation 
should  not  be  re<nrfr«d.  As  one  petitioner 
suggested,  the  “limited,  economic  in¬ 
terest  of  obtaining  commission  revenue 
is,  in  and  of  itself,  an  insufficient  basis 
for  attribution.”  Accordingly,  as  discussed 
below,  the  Commission  is  proposing  that 
if  an  PCM  can  demonstrate  that  the 
trading  which  may  be  done  or  positions 
which  may  be  held  by  accounts  con¬ 
trolled  by  the  PCM  are  not  in  fact  made 
“on  behsdf  of  or  for  the  account  or  bene¬ 
fit  of”  the  PCM,  those  positions  will  not 
be  aggregated  for  purposes  of  speculative 
limits. 

Public  Comment.  A  total  of  14  respon¬ 
ses  were  received  from  the  Federal  Reg¬ 
ister  notice  of  September  30, 1975.  Seven 
of  the  responses  were  from  futures  com¬ 
mission  merchants  and  seven  were  from 
others.  Only  one  among  the  PCM’s  re¬ 
sponding  and  one  among  the  non-FCM’s 
supported  the  current  policy.  Most  re¬ 
spondents  in  both  the  PCM  and  non-PCM 
categories  were  critical  of  this  policy. 

Futures  commission  merchants  largely 
recognized  that,  with  regard  to  discre¬ 
tionary  accounts  for  which  power  of  at¬ 
torney  has  been  given  to  an  associated 
person  of  an  PCM,  such  controlled  ac- 
coimts  should  be  aggregated  with  the 
accounts  of  the  associated  person  but  not 
with  accounts  owned  or  controlled  by  the 
PCM.  With  regard  to  customer  trading 
programs,  PCM’s  generally  fdt  that  the 
burden  of  demonstrating  the  lack  of  com¬ 
mon  control  over  all  such  accounts 
rested  on  them  and  should  be  considered 
on  a  case-by-case  basis. 

Most  PCM’s  recognize  the  danger  of 
simultaneous  trading  of  a  large  block  of 
contrc^ed  accoimts  and  felt  that  some 
form  of  control  shoidd  be  exercised 
against  it.  FCM’s  felt,  generally,  that 
both  speculative  limits  and  reporting 
levels  should  be  raised  to  higher  levels. 

Non-FCM’s  concerns  were  related  to 
market  volume  and  llquldl^  restrictions 
which  might  result  from  aggregation. 


They  felt,  as  did  the  PCM’s  that  the  fact 
situatiim  with  regard  to  ccmtrol  should 
be  examined  on  a  case-by-case  basis. 
Basically,  however,  mm-FCM’s  opposed 
a  rigid  aggregation  policy  feeling  that  it 
limited  the  most  successful  managers  and 
left  the  public  subject  to  the  services  cA 
the  less  efficient. 

Advisory  Committee  Recommenda¬ 
tions.  The  question  of  aggregation — 
principally  the  aspect  relating  to  the 
house  accounts  of  an  PCM  and  to  related 
accounts— was  discussed  and  reported  <mi 
by  two  advisory  committees  of  the  Com¬ 
mission,  the  Advisory  Committee  («  the 
Ecomxnlc  Role  of  Contract  Markets, 
chaired  by  Commissioner  Seevers,  and  the 
Advisory  Ccxnmittee  on  Commodity  Fu¬ 
tures  Trading  Professionals,  chair^  by 
OcMumlssloner  Martin. 

In  its  final  report  the  Advisory  Com¬ 
mittee  on  the  Economic  Role  of  Con¬ 
tract  Maikets  made  no  long-term  rec¬ 
ommendations  with  respect  to  aggrega¬ 
tion  but  advised  the  Commissimi  to  un¬ 
dertake  a  compdete  investigation  on  the 
subject.  The  committee  recognized  that 
Issues  concembag  aggregation  were 
closely  related  to  questions  regarding 
sp>eculative  limits  and  urged  that  “imtil 
the  CFTC  has  had  an  opi)ortunlty  to 
thoroughly  investigate  the  question  of 
aggregation  and  so  long  as  speculative 
limits  are  retained  in  the  CFTC  regula¬ 
tory  scheme,  the  present  p>olicy  should 
be  retained.”  * 

With  regard  to  sp>eculative  limits  the 
committee  recommended  in  the  short 
run  to  increase  the  levels  of  such  limits 
“and  in  the  long  run  place  less  and  less 
reliance  on  them  as  regulatory  tools.”* 

One  problem  area  with  respect  to  ag¬ 
gregation  noted  by  the  committee  relat¬ 
ed  to  large  blocks  of  capital  being  as¬ 
sembled  to  engage  in  trading  on  the 
basis  of  technical  factors  which  “may 
provide  less  stability  than  more  stand¬ 
ard  types  of  spieculatlve  capital  in  the 
markets.” '  The  current  px)llcy  on  aggre¬ 
gation  had  been  suggested  to  the  com¬ 
mittee  as  one  means  of  minimizing  the 
impact  of  the  trading  of  such  large 
blocks  of  capital.  The  committee  con¬ 
cluded,  however,  “that  the  best  def^ise 
against  blocs  of  technical  trading  was  to 
permit  traders  who  base  their  decisions 
more  heavily  on  supply-demand  factors 
more  latitude  for  counter-trading.”  * 
The  committee  felt  that  its  recommend¬ 
ed  Increase  in  sp)eculative  limits  would 
help  in  this  regard. 

The  Advisory  Committee  on  Commod¬ 
ity  Futures  Trading  Professionals  stated 
that: 

Accounts  should  be  aggregated  on  the 
basis  of  conunon  control  or  whether  trading 
is  being  done  according  to  an  expressed  or 
implied  agreement. 

The  determination  test  for  control  should 
not  emphasize  technical  principal-agent  m- 
employer-employee  relationships. 


•CX7H  Comm.  Put.  L.  Rep.  Paragraph  20, 
187  at  21,078  (July  19,  1976) . 

*ld. 

•Id. 

•Id. 


The  burden  of  proof  should  be  on  the  FCM 
to  demonstrate  Independence  of  enetomer 
trading  programs  by  program  design.  Internal 
procedures,  and  surrelUance.* 

The  committee  noted  also  that,  since 
trading  programs  and  commodity  pools 
are  becoming  more  attractive  to  the  spe¬ 
culative  public,  placing  the  burden  of  de¬ 
termining  whether  accounts  should  or 
should  not  be  aggregated  on  the  Com¬ 
mission  may  be  justified  since  “Illnflexl- 
ble  aggregation  policies  could  retard  the 
development  of  these  programs  and 
pools,  to  the  detriment  of  the  market.”  * 

Statement  of  Proposed  Policy 

With  respect  to  aggregation,  the  Com¬ 
mission  recognizes  the  great  variety  of 
commodity  futures  accounts  and  com¬ 
modity  trading  programs  available  for 
people  to  participate  In  commodity  fu¬ 
tures  trad^.  It  also  reci^mizes  that,  if 
such  accoimts  and  programs  are  traded 
independently  and  for  different  purposes, 
such  trading  can  be  beneficial  by  adding 
liquidity  to  the  markets  and  aiding  In  the 
price-discovery  process.  Further,  the 
Commission  feels  that  the  current  aggre¬ 
gation  policy  does  not  adequately  refiect 
the  ^orts  made  by  futures  commission 
merchants  as  well  as  others  to  establish 
Internal  management  procedures  which 
assiue  independence  in  the  control  of 
these  accounts  and  various  customer 
trading  programs.  However,  the  Com¬ 
mission  also  recognizes  the  dangers  in¬ 
herent  in  not  requiring  customer  trad¬ 
ing  programs  carried  through  the  same 
PCM  to  aggregate  for  speculative  limit 
purposes.  Purportedly  different  programs 
which  in  fact  are  similar  in  design  and 
purpose  may  be  initiated  to  circumvent 
speculative  limits.  Trading  by  such  pro- 
'grams  may  in  fact  be  a  detriment  to 
the  markets. 

Therefore,  the  Commission  intends  to 
adopt  a  policy  which  permits  certain 
exclusions  from  the  current  aggregation 
requirements  provided  that  such  exclu¬ 
sion  is  supported  by  a  satisfactory  show¬ 
ing  on  the  part  of  the  accounts  in  ques¬ 
tion  that  the  trading  in  the  accounts  is 
independent.  Moreover,  the  trading  in 
such  accoimts  that  would  be  excluded 
will  be  subject  to  periodic  review  in  or¬ 
der  to  determine  the  likelihood  that  such 
accounts  are  In  fact  being  traded  inde¬ 
pendently.  Such  a  review  would  be  made 
on  the  basis  of  data  reported  regularly 
by  the  individual  accounts  showing  this 
activity  in  the  market.  If  the  results  of 
the  review  indicate  that  any  two  such 
accounts  are  not  traded  indepently,  the 
Commission  may  require  that  the  ac¬ 
counts  in  question  be  aggregated  for 
speculative  limit  piuT>oses. 

Specifically,  the  proposed  policy  with 
respect  to  customer  trading  programs, 
discretionary  accounts  of  an  FCTM,  and 
the  house  accounts  of  an  PCM  woiild  be 
as  follows; 


T  OCH  Comm.  Put.  L.  Rep.  Paragraph  20, 
197,  and  Report  Letter  No.  29,  Part  11  at  51- 
52  (August  20.  1976). 

•Id.  at  52. 
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Customer  Trading  Programs,  Guided  Ac¬ 
count  Programs  or  Commodity 

Pools  of  an  PCM 

Customer  trading  programs,  guided 
accounts,  etc.,  of  an  PCM  would  be  com¬ 
bined  with  each  other  and  the  house  ac¬ 
count  for  piu-poses  of  speculative  limits, 
unless  the  PCM  makes  a  sufficient  show¬ 
ing  to  the  Commission  that  each  pro¬ 
gram  is  being  run  independently  from 
other  house  and  proprietary  accounts. 
This  would  involve  among  other  things 
supplying  description  of  facts  surround¬ 
ing  the  program,  including: 

1.  A  description  of  the  affiliation  of  the 
program  controller  to  the  PCM. 

2.  Evidence  that  the  program  controller 
Is  free  to  act  independently  of  the  PCM, 
e  g.,  a  contract  divesting  trading  control  by 
the  PCM  and  guaranteeing  the  Independ¬ 
ence  of  the  controller. 

3.  Tlie  object  of  each  trading  program. 

4.  A  description  of  factors  influencing  the 
trading  of  the  program. 

5.  The  acce.ss  to  and  reliance  by  the  pro¬ 
gram  controller  on  market  advice  generated 
by  the  PCM. 

6.  Means  that  the  PCM  has  taken  to  in¬ 
sure  that  the  trading  decisions  of  any  one 
program  are  generally  not  available  to  other 
program  controllers  and 'or  representatives 
of  the  firm. 

7.  If  more  than  one  customer  program  is 
Ihvolved,  a  description  of  the  differences  and 
similarities  between  the  programs. 

8.  Evidence  that  the  account  controllers 
act  Independently  of  reconunendations  of 
the  PCM  and  each  other  using  independent 
Judgment  in  arriving  at  market  decisions. 

If,  on  the  basis  of  the  above,  the  Com¬ 
mission  feels  there  is  sufficient  reason  to 
believe  that  the  customer  programs  and 
the  house  account  are  being  traded  in¬ 
dependently,  then  the  FCM  will  be  In¬ 
formed  that  the  trading  programs  will 
not  be  aggregated  with  each  other  or  the 
house  account  for  the  purpose  of  deter¬ 
mining  compliance  with  speculative  lim¬ 
its  imtU  otherwise  notified  by  the  Com¬ 
mission.  As  noted  earlier,  trading  In 
these  accoimts  will  be  subject  to  peri¬ 
odic  review. 

Discretionary  Accounts  of  an  FCM  or 
Associated  Persons  of  an  PCM 

Determinations  must  be  made  on  a 
case‘by-case  basis  whether  the  associ¬ 
ated  persons  of  an  FCM  act  as  account 
controllers  over  discretionary  accounts 
or  are  merely  acting  as  agents  for  the 
PCM.  Determinations  will  be  based  on: 

The  overall  policy  of  the  PCM  regarding 
associated  persons  who  can  handle  discre¬ 
tionary  accounts. 

Policies  of  the  FCM  regarding  the  use  and 
non-use  of  firm-generated  market  research 
recommendations  with  respect  to  managed 
accounts. 


Evidence  of  Independence  ef  Judgment 
from  house  recommendations  or  accounts, 
customer  trading  programs  and  discretionary 
accounts  of  other  associated  persons  of  the 
firm  which  are  used  by  the  account  controller 
in  managing  discretionary  accounts. 

If  on  the  basis  of  the  above  it  is  deter¬ 
mined  that  an  associated  person  of  the 
firm  independently  controls  the  trading 
of  any  discretionary  accounts,  then  for 
speculative  limit  purposes  such  accounts 
would  be  aggregated  only  with  personal 
accounts  of  the  controlling  associated 
person.  If  on  the  other  hand  it  is  deter¬ 
mined  that  such  associated  person  in 
managing  discretionary  accounts  acts 
only  at  the  direction  of  the  PCM  or  in 
concert  with  other  associated  persons  or 
customer  trading  programs  of  the  FCM, 
such  accounts  would  be  aggregated. 
Trading  in  these  accounts  will  also  be 
subject  to  periodic  review. 

It  has  been  suggested  that,  if  a  com¬ 
mon  trading  pattern  is  shown  between 
the  trading  in  proprietary’  accounts 
‘i.e.,  accounts  of  officers,  directors, 
shareholders,  partners  and  employees) 
and  the  “house”  accounts  or  the  accounts 
in  a  customer  trading  or  guided  account 
program,  the  positions  held  by  those  ac¬ 
counts  should  be  combined  unless  it  can 
be  shown  that  such  combination  should 
not  be  required.  For  example,  combina¬ 
tion  may  be  appropriate  when  a  com¬ 
mon  trading  pattern  is  shown  for  the 
persrnal  trading  account  of  one  with 
access  to  trading  information  used  in 
entering  or  executing  orders  for  house 
accounts  or  customer  trading  or  guided 
account  programs.  Comment  is  specifi¬ 
cally  requested  on  this  issue. 

If  the  Commission  adopts  this_  pro¬ 
posed  policy,  it  is  anticipated  that  other 
aspects  of  the  current  aggregation  policy 
would  remain  in  effect  with  little  or  no 
modification.  Namely: 

1.  All  accounts  directly  or  indirectly  owned 
or  controlled  by  an  individual  wiU  be  ag¬ 
gregated.  To  this  end,  any  person  wbo  has 
a  10  percent  or  more  financial  interest  in 
an  account  will  be  considered  as  an  account 
owner. 

2.  In  the  case  of  partnership  accounts,  the 
accounts  of  each  general  partner  wUl  be 
combined  with  those  of  the  partnership  to 
determine  compliance  with  speculative  Um- 
Its  unless  the  general  partners  can  demon¬ 
strate  that  they  (1)  Have  divested  them¬ 
selves  of  all  control  over  trading  decisions. 
Including  the  ability  to  refuse  to  Implement 
trading  suggestions  of  an  Independent  third- 
party  manager,  and  (2)  Have  maintained  a 
minimal  beneficial  interest  In  the  account 
of  no  more  than  is  necessary  to  form  a  part¬ 
nership  or  a  Umited  partnership  under  state 
or  federal  statute  and  Is  less  than  10  percent. 
Limited  partners  in  cases  where  they  do  not 
control  the  trading  or  have  property  rights 


in  the  partnership  are  not  required  to  com¬ 
bine  the  trading  hi  the  partnership  accounts 
with  any  other  accounts  they  own  or  control. 

3.  The  positions  held  and  trading  done  by 
any  two  or  more  persons  acting  according 
to  an  exp)ressed  or  Implied  agreement  or 
understanding  would  be  required  to  be 
combined. 

Reporting  of  Controlled  Accounts  and 
Customer  Trading  Programs 

In  order  to  implement  the  above-pro¬ 
posed  aggregation  policy,  the  Commis¬ 
sion  intends  to  make  changes  in  the 
manner  in  which  positions  and  trades 
of  controlled  accounts  are  reported  to 
the  Commission.  Appropriate  changes  in 
the  regulations  woiUd  be  made  to  indi¬ 
cate  the  manner  in  which  PCM’s  and 
account  controllers  would  report  after 
the  Commission  determines  which  ac¬ 
counts  would  be  aggregated  for  specula¬ 
tive  limit  purposes.  In  general  the  fol¬ 
lowing  rules  are  being  proposed: 

1.  Customer  Trading  Programs — The  house 
accounts  and  all  customer  trading  programs 
including  guided  account  programs  and  cus¬ 
tomer  pools  of  an  PCM  will  be  aggregated  to 
determine  reporting  status.  Each  such  ac¬ 
count  would,  however,  be  reported  separately. 

2.  Controlled  Accounts  of  Representatives 
of  the  Firm — The  personal  trading  of  the  ac¬ 
count  controller  would  be  aggregated  with 
controlled  accounts  for  determining  report¬ 
ing  status.  For  reporting  purposes  however 
the  trades  and  positions  of  the  account  con¬ 
troller  shall  be  reported  separately  from 
those  in  any  controlled  account. 

All  interested  persons  may  comment 
on  these  proposals  by  submitting  com¬ 
ments  in  written  foim  to  the  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  N.W.,  Washington,  D.C.,  20581, 
Attn:  Secretariat.  The  Commission  is 
especially  interested  in  ccmiments  from 
futures  commission  merchants,  ex¬ 
changes,  traders,  dealers,  customers,  and 
other  interested  persons.  Comments 
must  be  received  on  or  before  April  26, 
1977.  Copies  of  all  comments  received 
will  be  available  for  inspection  at  the 
Commission’s  office  in  Washingtim,  D.C. 
In  addition,  interested  persons  may  re¬ 
quest  the  OOTXirtunity  to  express  their 
views  at  an  oral  hearing,  ^ould  the 
Commission  conclude  that  an  oral  pres- 
_  entation  will  be  of  value,  it  will,  by  sub¬ 
sequent  notice,  set  the  time  and  place  of 
that  hearing. 

Issued  in  Washington.  D.C.,  on  Febru¬ 
ary  22,  1977. 

By  the  Commission. 

William  T.  Bagley, 
Chairman,  Commodity  Futures 
Trading  Commission. 
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